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Pennsylvania Clean Streams Law (35 P.S. §691.1 ef seq.) and regulations
at Title 25 Pa. Code Title 25, including Chapters 91, 92, 93, 95, 96, 102,
and 105.

It is the policy of the Department of Environmental Protection (DEP) to
protect the existing uses of all surface waters, and the existing quality of
High Quality (HQ) and Exceptional Value (EV) Waters. Existing uses are
protected when DEP makes a final decision on any permit or approval for
an activity that may affect a protected use. Existing uses are protected
based upon DEP’s evaluation of the best available information (which
satisfies DEP protocols and Quality Assurance/Quality Control (QA/QC)
procedures) that indicates the protected use of the waterbody. For a new,
additional, or increased point source discharge to an HQ or EV water, the
person proposing the discharge is required to utilize a nondischarge
alternative that is cost-effective and environmentally sound when
compared with the cost of the proposed discharge. If a nondischarge
alternative is not cost-effective and environmentally sound, the person
must use the best available combination of treatment, pollution prevention,
and wastewater reuse technologies and assure that any discharge is non-
degrading, unless (in the case of HQ waters), DEP finds, after satisfaction
of intergovernmental coordination and public participation requirements,
that allowing lower water quality is necessary to accommodate important
economic or social development in the area in which the waters are
located. In addition, DEP will assure that cost-effective and reasonable
best management practices for nonpoint source control in HQ and EV
waters are achieved.

The purpose of this document is to provide guidance to DEP staff and aid
the regulated community and the public in understanding the
implementation of the Antidegradation Program in Pennsylvania.

This guidance applies to all persons conducting or planning to conduct
activities which may impact surface waters in the Commonwealth.

The policies and procedures outlined in this guidance are intended to

supplement existing requirements. Nothing in the policies or procedures
shall affect regulatory requirements.
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PAGE LENGTH:

LOCATION:

DEFINITIONS:

The policies and procedures herein are not an adjudication or a regulation.
There is no intent on the part of DEP to give the rules in these policies that
weight or deference. This document establishes the framework within
which DEP will exercise its administrative discretion in the future. DEP
reserves the discretion to deviate from this policy statement if
circumstances warrant.

137 pages
Volume 30, Tab 01

See Title 25 Pa. Code, Chapter 93
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CHAPTER 1
GENERAL OVERVIEW
Background

Antidegradation is a concept and policy created by the Department of the Interior in 1968 and
was included in EPA’s first water quality standards regulation in 1975. The federal basis for the
program is contained in the federal Clean Water Act, and is set forth in regulations at 40 CFR
§131.12, which is a part of the overall EPA water quality standards regulation promulgated in
1983, and 40 CFR §131.32, which was promulgated by EPA for the Commonwealth in 1996.
States are required to adopt an antidegradation policy meeting minimum requirements and must
include this policy as a required element of their surface water quality standards programs in
order to gain federal approval of the standards. This requirement complements the Pennsylvania
Clean Streams Law available on DEP’s website at www.dep.state.pa.us, enacted to preserve and
improve the purity of the waters of the Commonwealth for the protection of public health, animal
life, aquatic life, and other beneficial uses.

The basic concept of antidegradation is to promote the maintenance and protection of existing
water quality for High Quality (HQ) and Exceptional Value (EV) waters, and protection of
existing uses for all surface waters because it recognizes that existing water quality and uses
have inherent value worthy of protection and preservation. As a required element of a state’s
water quality standards, the Antidegradation Program introduces levels of protection for
deserving waterbodies above the basic standards. It should be noted that the level of protection
of HQ waters may be reduced from maintenance of existing quality, if necessary, to
accommodate important economic or social development in the area in which the waters are
located. This Social or Economic Justification (SEJ) process is discussed in detail in Chapter 10.

“Water quality standards” for any surface waterbody are the combination of “water uses” and
the instream “water quality criteria” necessary to protect and maintain those uses. The uses of a
waterbody are determined by considering the values a waterbody has for such things as water
supply, propagation of fish and wildlife, recreation in and on the water, and other uses. The
adopted water quality criteria are the numerical and descriptive chemical, biological, or physical
stream conditions which must be maintained to support the uses. Uses may be either “designated
uses,” that is, water uses specifically contained, for each waterbody, in Title 25 Pa. Code
Sections 93.9a - 93.9z, or “existing uses.” Existing water uses are those actually attained by the
waterbody whether or not they are listed in §§93.9a - 93.9z as designated uses. These
distinctions are further explained later in this Chapter.

Water quality standards govern the degree of degradation a waterbody may incur without
causing the loss of a use. They provide a base level of protection-maintenance of designated
water uses. The antidegradation concept adds an additional level of protection by providing for
protection of existing uses of all surface waters and, for selected waterbodies that represent
significant aquatic resources, the maintenance of existing water quality.

Antidegradation requirements in Pennsylvania are designed to provide this protection in discrete
levels or tiers, as explained in the next chapter. These levels of protection are appropriately
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matched to categories of waterbodies, based on their existing uses, level of water quality, and
environmental characteristics.

Discussion
Protected Uses/Existing Uses

As stated in §93.4a(b), “existing instream water uses and the level of water quality necessary
to protect the existing uses shall be maintained and protected.” At this level of protection,
which is applicable to all surface waters, water quality may not be degraded below levels that
protect the existing uses. This is accomplished, for waters listed in Table 1 of Pennsylvania’s
Water Quality Standards regulation (Chapter 93) with Protected Uses for Aquatic Life and for
HQ waters where a Social or Economic Justification (SEJ) determination has been made, through
the application of numeric and general narrative water quality criteria found in Chapter 93 of
DEP regulations and the toxic substances criteria found in Chapter 16, Toxics Management
Strategy - Statement of Policy. For EV waters and HQ waters where SEJ has not been
demonstrated, protection of existing use is accomplished through maintenance of existing water
quality. Existing uses are defined in §93.1 as “those uses actually attained in the waterbody on
or after November 28, 1975, whether or not those uses have been included in the water quality
standards.”

In Pennsylvania’s antidegradation regulations, this level of protection is prescribed in §93.4¢(a),
“Existing use protection.” This section of the regulation contains important elements regarding
how DEP will act when, upon evaluation of data, it determines that a waterbody is attaining or
has attained an existing use.

For all surface waters, the existing uses of the water must be protected when an activity, which
may affect a surface water and which requires a DEP permit or approval, is proposed. Existing
use protection also includes the protection of threatened and endangered species.

High Quality Waters (HQ)

The regulations specifying how a waterbody may qualify as HQ waters provide that such
qualification may occur by demonstration of suitable chemical or biological conditions.

Under the chemical test, a surface water is HQ if long-term water quality (at least 1 year of data)
for 12 chemical parameters is better than levels necessary to support propagation of fish,
shellfish, and wildlife and recreation in or on the water. Under the biological test, a water is HQ
if it meets either of the following: (a) in comparison to a reference stream, the water shows a
macroinvertebrate community score of 83 percent or greater using a protocol based on EPA’s
Rapid Bioassessment Protocol (RBP); or (b) the water is a Class A wild trout stream designated
by the Pennsylvania Fish and Boat Commission (PFBC) following public notice and comment.

Exceptional Value Waters (EV)
This highest level of protection requires that “water quality ... be maintained and protected.” To

be compatible with the federal regulation, Pennsylvania’s EV waters classification includes
“Outstanding National Resource Waters.” In addition, outstanding state, regional, and local
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waters are also protected at this level. Thus, the Pennsylvania antidegradation regulation
provides multiple routes for these waters to qualify for EV protection. At this highest level, no
lowering of water quality is allowed. For point sources, only discharges that produce a non-
degrading effluent can be allowed in EV waters.

Pathways to qualifying as EV waters are discussed below and in detail in Chapter 5. A water
qualifies for EV if it is an HQ water which meets one or more of the following attributes: (1) it
flows in a national wildlife refuge or a state game propagation and protection area; (2) it flows in
a designated state park natural area, state forest natural area, national natural landmark, federal or
state wild river, federal wilderness area, or national recreation area; (3) it is an outstanding
national, state, regional, or local resource water as defined in Section 93.1 of the regulation; (4) it
is a surface water of exceptional recreational significance as defined in Section 93.1 of the
regulation; (5) the water achieves a biological test score of 92 percent or greater using the
modified RBP; or (6) the water is designated a wilderness trout stream by PFBC following
public notice and comment. An additional pathway is available for waters that possess
“exceptional ecological significance.” Water quality better than the criteria set forth in

Chapter 93 of DEP regulations is not needed to qualify as EV waters for surface waters of
exceptional ecological significance. These waters include but are not limited to EV wetlands and
thermal springs (see Chapter 5). Collectively, these “conditions,” used to qualify surface waters
as EV, represent the Pennsylvania equivalent to “Outstanding National Resource Waters” as
described in federal regulation.

Protection of HQ and EV Waters
Point Sources

To satisfy the antidegradation requirements of DEP water quality standards regulations and
Executive Order 1999-1 relating to the coordination of state actions with local land use planning
concerns, a special pre-permit analysis is required prior to a proposed discharge to HQ or EV
waters. Alternatives to new, additional, or increased point source discharges to surface waters
must be employed where they are cost-effective and environmentally sound. This requirement is
known as a nondischarge alternative analysis (Chapter 7) and does not apply to existing (non-
expanding) discharges. These alternatives, depending on the nature of the activity, may include
land application of wastewater, use of an alternative discharge location, use of holding facilities
coupled with wastewater transport and treatment, and establishment of buffer zones to protect
waters from proposed earth disturbance.

If a nondischarge alternative is not cost-effective and environmentally sound, a proposed
discharger must utilize the best available combination of cost-effective treatment, land disposal,
pollution prevention, and wastewater reuse technologies. This process, known as the
antidegradation best available combination of technologies (ABACT) analysis, establishes a
minimum level of performance for dischargers in HQ and EV waters based upon the more
stringent of water quality-based effluent limits (WQBEL) or ABACT (see Figure 3).

If ABACT produces a non-degrading discharge, the discharge can be approved in either HQ or
EV waters. If implementation of ABACT would produce a degrading discharge, it cannot be
used, without supplemental treatment, to ensure protection of existing quality in EV waters and
could only be applied to HQ waters after approval of SEJ as described in Chapter 10.
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Nonpoint Sources

Cost-effective and reasonable Best Management Practices (BMPs) as required in Section 93.4c
of DEP’s regulations and Section 131.12 of EPA regulations are required to protect
Pennsylvania’s water resources from the effects of nonpoint sources. Methods for implementing
this provision are outlined in Chapter 11.

Activities not Involving a Discharge

Withdrawal of water from streams or lakes for various uses can have an adverse impact.
Mechanisms to address water quantity issues are discussed in Chapter 6 of this guidance
document.

Purpose

This implementation guidance has been compiled to define and clarify numerous complex issues
surrounding the Antidegradation Program. It discusses implementation issues concerning the
protection of existing uses (Chapter 2); the petition process and methods of waterbody evaluation
and assessment (Chapter 4); the criteria used to place waterbodies into the program at the various
levels of protection (Chapter 5); and the protection of HQ and EV waters (Chapters 6 & 11)
through various DEP programs. The role that local and county level government, as well as
private citizens, can play in the identification and protection of these waters is also discussed
throughout the guidance and summarized in Chapter 12.
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CHAPTER 2
EXISTING AND DESIGNATED USES
Background

In addition to the definition of existing use in §93.1, the existing use protection provisions of the
regulations are found in §93.4a(b) which provides that:

“Existing instream water uses and the level of water quality necessary to protect the
existing uses shall be maintained and protected.”

and in §93.4c(a)(1) which provides that:

“(i)  Existing use protection shall be provided when the Department’s evaluation of
information (including data gathered at the Department’s own initiative, data contained in a
petition to change a designated use submitted to the Environmental Quality Board pursuant to
§93.4d(a), or data considered in the context of a Department permit or approval action)
indicates that a surface water has attained an existing use.

(i) The Department shall inform persons who apply for a Department permit or
approval which could impact a surface water, during the permit or approval application or
review process, of the results of the evaluation of information undertaken pursuant to
paragraph (1)(i).

(iii)  Interested persons may provide the Department with additional information
during the permit or approval application process regarding existing use protection for the
surface water.

(iv)  The Department will make a final determination of existing use protection for
the surface water as part of the final approval action.”

and in §93.4c(a)(2) which provides that:

“If the Department has confirmed the presence, critical habitat, or critical dependence
of endangered or threatened federal or Pennsylvania species in or on a surface water, the
Department shall ensure protection of such species and critical habitat.”

Existing use protection is referred to as the “Tier 1” protection level in the federal regulations.
The basic requirement is that, for all surface waters, all existing instream water uses and the level
of water quality necessary to protect those uses must be maintained and protected. In addition,
special existing use provisions apply to the protection of threatened and endangered (T&E)
species. This chapter addresses existing use protection, procedures, and implementation.
Provisions relating to the protection of T&E species are set out in Chapter 3.

Discussion
What is an existing use?

An “existing use” is defined in Title 25 Pa. Code Section 93.1 as “Those uses actually attained
in the waterbody on or after November 28, 1975, whether or not they are included in the water
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quality standards.” The same definition appears in the federal regulations at 40 CFR
Part 131.3(e).

What uses are protected as existing uses?

All of the water uses listed in §93.3 are protected as existing uses. These water uses include
warm water fishes (WWF), trout stocking (TSF), cold water fishes (CWF), HQ waters, and EV
waters as well as others designed to protect water supply and recreation. The uses are protected
on a waterbody segment when DEP makes a decision to issue or deny a permit or approval
request for an activity that may impact the use. This is accomplished, for WWF, TSF, CWF and
HQ waters with SEJ, through the application of numeric water quality criteria found in

Chapter 93 of DEP’s regulations and the toxic substances criteria found in Chapter 16, Toxics
Management Strategy - Statement of Policy. For EV waters and HQ waters where SEJ has not
been demonstrated, protection of existing use is accomplished through maintenance of existing
quality.

Existing uses are protected in the same manner as designated uses. DEP protects such uses by
making decisions to issue or deny requests for DEP permits or approvals.

How are existing uses different from designated uses?

Existing uses are different than designated uses in several ways. First, while a designated use is
a regulation that is the product of a rulemaking process, an existing use is a DEP classification
for a stream based on valid technical information for a surface water that DEP has reviewed.
Existing uses are generally the same as, but in some situations may be more or less protective
than, designated uses.

Next, an existing use is the use a waterbody actually attains on or after November 28, 1975. A
designated use, on the other hand, may constitute the regulatory goal that the Environmental
Quality Board (EQB) promulgates for a surface water, regardless of whether the water has
actually attained such a use. For example, all Pennsylvania waters are designated for use as
public water supplies although that use may not be actually attained in all waters. If available
information indicates that a waterbody attained a use at any time on or after November 28, 1975,
and the waterbody has since been degraded, the existing use is the most stringent use attained on
or after that date regardless of subsequent degradation.

Another important difference between existing and designated uses is that the regulations
provide a mechanism whereby the designated use of a waterbody may be made less stringent by
the EQB in certain circumstances. However, a designated use of a surface water may not be
lowered to a use that is less stringent than the existing use for the water. Procedures to change
designated uses are discussed further in Chapter 4.

Identification of Waterbodies and Procedures for Existing Use

Sources of data

The identification of waterbodies for existing use evaluation occurs as a result of information
provided by, for example, (1) DEP staff; (2) the Pennsylvania Fish and Boat Commission

391-0300-002 / November 29, 2003 / Page 6



(PFBC); (3) a person, organization, or agency seeking a DEP permit or approval; or (4) a person,
organization, or agency submitting a complete stream redesignation petition to the EQB.

Requests for existing use evaluations must be supported by information that either establishes the
existing use or casts sufficient doubt on the current designated use to warrant further study.
These requests can take the form of a report generated by DEP or PFBC staff, data considered in
the context of a DEP permit or approval action, or a petition submitted to the EQB to change a
designated use.

If the Bureau of Water Supply and Wastewater Management (BWSWM) receives data for an
existing use evaluation, it will review the submission to determine if it is in accordance with
applicable protocols. If the submitted information meets all applicable protocols and
demonstrates an appropriate existing use classification more stringent than the designated use for
a particular waterbody, the results of the evaluation will, after concurrence of the Director of the
BWSWM, be added to the existing use list.

Evaluation of existing uses

The evaluation of the existing use of a waterbody considers the nature of the data or information
presented, the quantity and quality of the data, any existing and readily available data which DEP
and others may have gathered, and DEP’s own knowledge of the subject waterbody.

DEP verifies that data submitted in support of a permit application or petition to the EQB has
been collected following recommended protocol and QA/QC procedures (the procedures
outlined in DEP’s Quality Assurance Workplan entitled Aquatic Life - Use Attainability Studies
for Flowing and Impounded Waterbodies, DEP ID: 391-3200-004 available on DEP’s website)
before using the data in the review of permit or approval requests. In addition, a petition must
contain the information and follow the procedures outlined in the protocols as well as the
requirements of Title 25 Pa. Code Chapter 23, which relates to the EQB policy for processing
petitions for redesignation of streams (see Chapter 4, Section 2 and Appendix G).

DEP’s quality assurance review of either document listed above may involve field verification of
the data or additional data collection. If the data has been submitted and does not follow
recommended protocol or quality assurance and control procedures, or is otherwise incomplete
or insufficient, it will be returned to the submitter with an explanation of why it is being
returned. Where DEP finds deficiencies in the data submitted by the public or other entities, it
will inform the parties who submitted the data what the deficiencies are. Final determination on
the existing use protection level will be made by DEP on the basis of the sound data that exist at
the time of final permit or approval action. If the existing use does not match the designated use
listed in Chapter 93, DEP will recommend that the EQB proceed with the rulemaking process to
amend the designated use.

Existing uses list
DEP maintains a publicly accessible list of surface water segments where data has been
evaluated which indicates an existing use classification of a waterbody that is more protective

than the designated use (including those segments which are HQ or EV). The list is maintained
and updated by BWSWM on DEP’s website and will be used by DEP and county conservation
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district staff with responsibility to protect surface water quality in reviewing requests for permits
and approvals. Only an existing use which is more protective than the designated use in
§§93.9a - 93.9z for a particular waterbody is placed on the existing use list.

The existing use list consists of two primary data sources. First, the list includes the results of all
existing use decisions that have been made as part of any DEP final action on a request for a
permit or approval, with concurrence of the Director of BWSWM. Second, the list contains the
results of all existing use evaluations which have been completed by DEP staff and have been
concurred with by the Director.

Classification of existing uses is an on-going process driven by the sources of data listed above.
Individuals, agencies, or organizations outside DEP have the option of providing sufficient data
to substantiate their position that the existing use differs from the designated use, or simply
providing enough information to establish that the waterbody in question warrants an existing
use evaluation.

The list of existing uses includes at least the following information: stream name, stream
segment description, county, designated use, existing use, and date of survey.

Waterbodies on this list are periodically compiled into rulemaking actions taken before the EQB
in order to change the designated uses as they appear in DEP regulations to match the existing
use of the water. These rulemakings are subject to public notice and input opportunities before
finalization.

Existing Uses in DEP Actions

What is the standard of protection for existing uses?

Section 93.4a(b) provides that “existing instream water uses and the level of water quality
necessary to protect the existing uses shall be maintained and protected.” The same protection
standard appears in the federal antidegradation regulations at 40 CFR Part 131.12(a)(1).

When is existing use protection provided?

Like designated use protection, existing use protection is provided for a waterbody segment by
DEP when it takes a final action on a permit application or other request to DEP for an approval
to conduct an activity which could impact a surface water.

DEP review of requests for a permit or approval

DEP will, during the course of permit application or approval review, utilize existing and readily
available data on the subject waterbody in the review of all permit applications and plan/activity
approval requests.

A person seeking a permit or approval from DEP to conduct an activity that may impact a
surface water must demonstrate to DEP that its activity will protect and maintain the more

protective of the designated use or the existing use for the receiving water. To this end, DEP
staff who issue permits or approvals for such activities must ensure that the request for permit or

391-0300-002 / November 29, 2003 / Page 8



approval is reviewed and processed in a manner which ensures that the most protective of the
designated use or existing use is protected (also see discussion in Section 3, Chapter 6).

Determining and applying designated and existing uses

The designated use for a surface water is found in DEP’s regulations at §§93.9a - 93.9z. Each
surface water in the Commonwealth has a designated use, either specifically or by virtue of its
location in a watershed. These designated uses have been adopted as a result of Pennsylvania’s
water quality standards efforts over the last 30 years. They represent actual or potentially
attainable water uses for all surface waters of the Commonwealth based upon data collected by
DEP, other resource agencies or the public and consultation with other resource agencies and
after receipt of considerable public comment. These uses are continuously evaluated and
updated as part of the state’s federally mandated water quality standards reviews. DEP’s staff
person reviewing the request for a permit or approval must determine the applicable designated
use by looking in the regulations in §§93.9a - 93.9z for the particular stream segment that the
proposed activity may impact.

Existing uses are determined based on the best available water quality information on a
waterbody. DEP maintains a list of existing uses that are more protective than the designated
uses. The staff person reviewing the request for permit or approval must review the list when
processing an application or request. If a more protective existing use for a waterbody segment
applies, DEP will use it in making the permit or approval decision.

Procedure for existing use decisions as part of DEP action on a request for permit or
approval

Existing use classifications are implemented in DEP’s regional offices, at the level of permit or
approval signature authority, as part of the final issuance, approval, or denial decision on a
request to conduct an activity that may impact a surface water. The existing use decision which
is part of the final action on the permit or approval request occurs after the Director of BWSWM
concurs in the existing use component of the decision. Concurrence by the Director assures
statewide consistency in the review of existing use evaluations. Notification to the permit or
approval signature authority of the concurrence will occur as expeditiously as possible to ensure
DEP compliance with Money-Back Guarantee (MBG) timeframes.

For most NPDES permits (e.g. sewage, industrial wastes, stormwater from construction activity)
or other approvals that may impact surface waters, the existing use decision will be implemented
by the regional Water Management Program Manager. For NPDES permits associated with
mining proposals or oil and gas activities, the decision will be implemented by the District
Mining Manager or the regional Oil and Gas Program Manager, respectively.

Review staff for NPDES permit applications or other requests for approval have the
responsibility of identifying the existence or submission of data regarding the appropriate
existing use for a waterbody. The regional water pollution biologist and/or other professional
staff will review the data and confer with staff in BWSWM as early as possible in the review
process. The regional biologist then prepares a recommendation which is forwarded to the
regional Water Management Program Manager, the District Mining Manager, or the regional Oil
and Gas Manager, as applicable, for a decision. Following concurrence of the Director of
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BWSWM, processing of the permit application or approval request will continue on the basis of
the existing use evaluation.

Applications or approval requests, such as requests for NPDES general permit coverage (Notice
of Intents (NOIs)), may be returned to the applicant if they are incompatible with the results of
the existing use evaluation. The person seeking the permit or approval may then amend and
resubmit the application or request for approval, submit an individual NPDES application if
necessary (as in the case of requests for NPDES general permit coverage in waters with an
existing use of HQ or EV), provide additional data to be considered in DEP’s existing use
determination, or withdraw the application or request for approval.

In conjunction with DEP’s final action on any permit or approval that involves the determination
of an existing use which differs from the designated use of the waterbody in Chapter 93, DEP
will include information on the existing use determination in the Pennsylvania Bulletin notice of
the final permit or approval action and on DEP’s website, if applicable.

Relationship to MBG

DEP will at all times be sensitive to the need for prompt decision making and will strive to be
timely in its review of existing use data. DEP will consider the nature of the data or information
presented, the quantity and quality of the data, and any existing and readily available data which
DEP and others may have gathered, in addition to DEP’s own knowledge of the subject
waterbody in evaluating the existing use. Every effort will be made to maintain permit review
schedules under DEP’s MBG and the MBG clock will only be stopped in response to the
submission of credible data documenting the need for an existing use evaluation.

Existing use protection for Class A wild trout streams

DEP will review all data submitted to it by the PFBC and others regarding the Class A wild trout
stream status of a stream. If, upon DEP review, DEP finds that: (1) the waterbody has been
designated by the PFBC as a Class A wild trout stream; (2) the PFBC designation has been
adequately publicly participated, with provisions for public notice and comment; and

(3) BWSWM has reviewed the fishery data and the Director concurs with the classification, DEP
will place the water on the existing use list with an existing use of HQ waters.

Any requests for a DEP permit or approval on a stream which meets the above criteria will be
processed to protect an HQ existing use, unless a more stringent existing or designated use is
identified, in which case the more stringent use shall be used. The final existing use
determination occurs at the time of DEP action on the permit or approval pursuant to
§93.4c(a)(1)(iv).

Relationship of existing use to EQB stream designations
DEP will submit existing use classifications for waterbody segments that are more stringent than
the designated uses in §§93.9a - 93.9z to the EQB as a proposed rulemaking package to seek the

redesignation of the designated use to reflect the existing use. This will be accomplished as soon
as practicable after the existing use classification is completed.
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Federal and state regulations are clear in that, even in the absence of designation, existing uses
must be protected. Thus, if the EQB does not promulgate rules that codify existing uses as
designated uses, DEP must implement a more protective existing water use. The regulations
provide that protection of existing uses and protection of designated uses are separate and
independently applicable principles. Thus, if a waterbody has been identified in DEP’s review of
a request for a permit or other approval as having an existing use more stringent than the
designated use for the water, the more stringent existing use must be maintained and protected.

Another possible outcome is that the EQB adopts a higher designated use than the existing use.
In such a scenario, the more stringent designated use adopted by the EQB would be utilized by
DEP in processing permit applications and requests for approvals of activities on such waters.

Public Participation Opportunities in Existing Use Protection

Several public participation opportunities are provided with regard to existing use protection.
Public participation in the existing use context occurs in three situations: (1) when DEP
conducts an assessment or evaluation of a stream to determine its existing use or if it warrants
protection as HQ or EV waters, (2) during the EQB process for changing the designated use of a
water through the regulatory process, and (3) during DEP’s review of a request for a permit or
approval which may impact a surface water. Public involvement and input is solicited and
encouraged in response to each of these notifications.

Public Participation during the processing of petitions, and evaluations to change a
designated use

DEP will publish, in the Pennsylvania Bulletin and local newspapers, notice of: 1) receipt of a
complete petition or evaluation accepted by the EQB, or 2) DEP’s intent to assess surface waters
for the purpose of establishing an existing use or redesignating waters as either HQ or EV
waters. The notice will request submission of information concerning the water quality of the
waters subject to evaluation and a copy of the notice will be sent to all municipalities containing
those waters.

As part of its review of an evaluation or assessment, DEP may hold a combined public meeting
and fact-finding hearing to discuss the evaluation or assessment and solicit additional
information. Upon completion of the assessment or review of a complete evaluation, DEP will
submit its recommendation to the EQB for proposed rulemaking where additional opportunity
for public involvement occurs as described below in the section titled Public Participation during
the EQB regulatory process.

Public participation during permit or approval requests

An applicant for an NPDES permit is required to identify the classification of the receiving water
in its application. This information is provided to the public when DEP publishes and the
applicant posts the Notice of Complete Application. DEP will clearly state the existing use
classification supported by existing and readily available data to persons applying for a DEP
permit or approval that could impact a surface water. The draft NPDES permit containing the
classification will be open for a 30-day public comment period, and any data regarding the water
segment may be submitted during the permit review process. DEP will consider any valid data

391-0300-002 / November 29, 2003 / Page 11



submitted during the permit review process (see the Section on Assessment/Evaluation of
Existing Uses, in this chapter) in making its final decision on the existing use classification of the
waterbody.

Interested persons and applicants are encouraged to submit existing use information on other
applications and requests for DEP approval that may impact a surface water. In addition to
NPDES discharges, these activities may include the sewage facilities planning (Act 537) process;
resource extraction activities such as surface and underground mining and oil and gas extraction;
landfills; requests for approval of water obstructions, encroachments, and dams; stormwater
management planning (Act 167) activities; water withdrawal requests; and other activities which
require a DEP permit or approval and may impact a surface water.

The final existing use classification occurs as part of DEP’s final action on the request for permit
or approval.

Public participation during the EQB regulatory process

DEP seeks public input on the appropriate existing use of a surface water outside the context of a
request for a permit or approval on many occasions. In response to a petition to redesignate a
stream which has been submitted to and accepted by the EQB in accordance with the petition
policy at Title 25 Pa. Code Chapter 23, or on DEP’s own initiative, DEP will publish notice in
the Pennsylvania Bulletin and in a local newspaper of general circulation of DEP’s intent to
assess surface waters for potential redesignation. In addition, a copy of the notice is sent by DEP
to all municipalities containing waters subject to the evaluation, county planning commissions
and, where applicable, petitioners.

All assessments and evaluations which are performed by DEP for the purpose of determining
whether the appropriate classification of a water is HQ or EV are subject to these public notice
provisions and provide broad opportunities for public input.

Appealing Existing Uses

The implementation of existing use protection for a surface water can be appealed as part of a

challenge to a DEP final action on a request for a permit or approval before the Environmental
Hearing Board (EHB), under the Environmental Hearing Board Act.
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FIGURE 1
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CHAPTER 3
THREATENED & ENDANGERED (T&E) SPECIES
Background

The antidegradation regulation recognizes the significance of the presence of T&E species as
well as the existence of critical habitat, or a critical dependence of those species on a waterbody
and offers protection of the species and its requirements, wherever they occur in Pennsylvania.
This section addresses implementation measures to provide that protection.

The regulation at Title 25 Pa. Code §93.4c(a)(2) states the following:

“Endangered or Threatened Species. If the Department has confirmed the presence,
critical habitat, or critical dependence of endangered or threatened Federal or Pennsylvania
species in or on a surface water, the Department will ensure protection of the species and
critical habitat.”

Terms
Important terms used in the regulation are explained below.

Endangered species: Any species in danger of extinction throughout all or a significant portion
of its range. Endangered species do not include insects determined by the Secretary of the
Department of Interior or Commerce to constitute a pest whose protection under the provisions
of the Federal Act would present an overwhelming and overriding risk to man. This definition is
taken from the federal Endangered Species Act of 1973, but endangered species also include
Pennsylvania listed species. For purposes of Pennsylvania regulations, the range for federally
protected species is limited to Pennsylvania. Endangered species are established and listed by
both federal and state resource agencies.

Threatened species: Any species which is likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its range in Pennsylvania.
Threatened species are identified and listed by both federal and state resource agencies.

“Presence, critical habitat, or critical dependence”: Circumstances that, when confirmed by
DEP, require protection of endangered or threatened species. Because antidegradation is a water
quality program, these terms are meant to limit the protected areas to surface waters of the
Commonwealth. Presence connotes physically inhabiting the water; “critical habitat” means that
certain physical, chemical, or biological features in the water environment are essential to the
conservation of the species; and “critical dependence” is used to provide protection to species
that do not inhabit the water environment, but require a specific surface water for support of one
or more life stages. In addition to the protections afforded by state laws and regulations, “critical
habitat” is also defined under the federal Endangered Species Act for the purpose of identifying
habitat necessary to protect federally listed species.
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Responsibilities of Resource Agencies

A listing of the responsible resource agencies for Pennsylvania listed species and the statutory or
regulatory citations for their jurisdiction follows; T&E species may be listed by one or more of
the agencies.

United States Government:
Endangered Species Act of 1973 (87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.)
which is jointly administered by:
Department of Commerce, National Marine Fisheries Service -- (only the shortnose
sturgeon in Pennsylvania)
Department of the Interior, Fish and Wildlife Service (USFWS) -- (all other federally-
listed and proposed T&E species)

Pennsylvania:

Fish & Boat Commission (PF&BC) -- Fish Restoration and Management Act
30 Pa. C.S.A. §2305 and the regulations promulgated pursuant to that statute at
58 Pa. Code §75.1 (fish, other aquatic organisms, reptiles, and amphibians)

Game Commission -- Game or Wildlife Protection Act 34 Pa. C.S.A. §2167 and the
regulations promulgated pursuant to that statute at 58 Pa. Code Chapter 133 (birds
and mammals)

Department of Conservation and Natural Resources (DCNR) -- Wild Resources
Conservation Act at 32 P.S. §5307 and the regulations promulgated pursuant to
that Act at 17 Pa. Code Chapter 45 (native wild plants)

DCNR maintains and periodically updates the Pennsylvania Natural Diversity Inventory (PNDI),
which includes all of the resource agencies’ lists of T&E species. The USFWS and PF&BC
provide DEP with listings of species and habitat ranges that supplement the PNDI by providing
information not yet available on the PNDI for use in decision making relating to DEP approvals
or permits. The lists document areas where the species, critical habitats, and areas of critical
dependence are known to occur. It is the responsibility of the agency submitting the listing to be
specific enough to provide meaningful information for DEP to utilize in its decision making.
This specificity provides attention to and assures protection of T&E species while also
minimizing delays in permit processing. In some programs, DEP has established a specific
consultation process with resource agencies with respect to the identification and protection of
aquatic resources including threatened or endangered species and their habitats.

Scope of Protection and Regulated Activities

T&E species are protected for any activity requiring a DEP permit or approval when DEP
confirms the presence, physical habitat, or a condition of critical dependence of a threatened or
endangered species in or on a surface water.

The following describes the process for determining the presence or absence of a federal or
Pennsylvania listed species, its critical habitat or critical dependence. The process is dependent
upon coordination with the state and federal natural resource agencies with the statutory
jurisdiction for the species (listed above), the applicant, and DEP.

391-0300-002 / November 29, 2003 / Page 15



o Prior to making a formal application, the applicant will notify DEP of his or her intent to
construct a facility or conduct an activity which needs a new or expanded permit or
approval action. This notification will be in the form of a pre-application meeting or
other appropriate mechanism, such as the submission of a postcard application mailer for
sewage planning approval or the submission of a PNDI search request for Chapter 105
permits. If a county conservation district or other agency acts for DEP in a permit or
approval action, the district or agency will coordinate with the DEP regional office.

. DEP will conduct a screening search of the PNDI database and other lists made available
by the natural resource agencies to determine the presence, habitat, or critical dependence
of listed threatened or endangered species in the vicinity of the proposed location of the
facility or activity.

o DEP will report the search results to the applicant and provide information on contacts at
appropriate natural resource agencies.

o The applicant will coordinate with the appropriate natural resource agencies with
jurisdiction for the protection and management of the threatened or endangered species.
In practice, this means that, if the resource agency confirms the potential for impact by
the proposed activity, the parties will work out the measures necessary to avoid the
impact and protect the T&E species by modifying the project or devising other ways to
protect the species and critical habitat. Measures taken will be project-specific depending
on factors such as a critical life stage that may be impacted (timing of construction of
project); or extent of critical habitat (limiting or eliminating, if necessary, criteria
compliance time"), etc. If such mitigation measures are not possible, the permit or
permission cannot be issued. If the applicant disagrees with the natural resource agency’s
determination of potential presence of T&E species, site-specific information may be
gathered by the applicant to support that position.

o DEP may be asked to participate in the coordination process by either party.

o Following resolution of a T&E issue, the natural resource agency will issue a letter to the
applicant providing documentation of the coordination process. The applicant will then
provide the letter to DEP with the application for permit or approval so that the
application can be processed within the normal time frames of the MBG process. If the
PNDI and/or other list searches are negative, i.e. no potential T&E species encountered,
the applicant shall include that information with the application.

o DEP confirms the presence, critical habitat, or critical dependence of the species and
issues the draft permit or approval that protects threatened or endangered species, or
denies the permit or approval as appropriate.

o Draft permits are made available for public participation, at which time T&E issues not
previously considered may be brought to DEP’s attention for consideration.

" Criteria Compliance Time - The site-specific time allocated for mixing between discharge and receiving streams before
water quality criteria must be met.
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Threatened & Endangered (T&E) Species Protection Measures

DEP will ensure that all water quality-related activities it permits or approves will protect and
not impair a T&E species, its critical aquatic habitats, or any surface water upon which it
critically depends.

Critical habitat or dependence issues must be adequately documented by the natural resource
agency so that protective provisions to be included in the permit or approval may be determined.

Special attention shall be given to ensuring that criteria compliance times are designed to protect
the presence of all T&E species and critical habitat. Criteria compliance times may be modified
by either limiting or eliminating the mixing area of a discharge to ensure that the water quality
criteria are met to maintain the presence, critical habitat, or critical dependence of T&E species.

Documentation and notification by a natural resource agency or other person to DEP and
discussion with the natural resource agencies should begin as soon as possible in the public
participation process so that issues may be resolved in time to meet the MBG permit review
program. The MBG defines the time from receipt of an application by DEP until it is issued in
final form. It demonstrates DEP’s commitment to timely decisions without sacrificing public
review. Details on the MBG are available on DEP’s website (choose Subjects, M, Money-Back
Guarantee).

If no resolution satisfactory to the applicant and natural resource agency can be reached, DEP
will evaluate the information and either deny the permit or approval or issue a draft permit or
approval. When a draft permit or approval is issued, DEP will notify the appropriate natural
resource agencies. If a draft permit does not satisfy the concerns of the natural resource agency,
the agency may raise the issue with DEP or EPA during the public comment period.
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CHAPTER 4

PROCESSING OF PETITIONS, EVALUATIONS, AND ASSESSMENTS
TO CHANGE A DESIGNATED USE

Background

The antidegradation regulation describes the process for public notice and public participation on
requests to change the designated use of waterbodies (CWF, TSF, WWF) as well as redesignate
them as HQ or EV waters. The designated use for a surface water is found in DEP’s regulations
at §§93.9a - 93.9z. Every surface water in the Commonwealth has a designated use. These
designated uses have been adopted as a result of Pennsylvania’s water quality standards efforts
over the last 30 years. They represent actual or potentially attainable water uses for all surface
waters of the Commonwealth based upon data collected by DEP, other resource agencies or the
public, consultation with other resource agencies, and public comment. Existing uses, on the
other hand, are the uses actually attained on or after November 28, 1975 (see Chapter 2), and
may differ from designated uses. If a person or organization has reason to believe that the
designated use is inappropriate, the process described below is available to request a
redesignation. Ifthe evaluation of data indicates a more protective existing use is appropriate,
the existing use must be maintained and protected. The petition process for requesting a change
to the designated use of a surface water is described in Chapter 23, the Environmental Quality
Board Policy for Processing Petitions — Statement of Policy. The Policy was amended on
December 20, 2000 to reflect changes to the antidegradation regulations with respect to
redesignating streams. Chapter 23 is attached as Appendix G.

The purpose of this chapter is to provide guidance to persons who wish to submit petitions for
stream redesignations and to provide additional detail on DEP’s public participation activities in
this regard.

Section 93.4d states the following:

“Processing of petitions, evaluations and assessments to change a designated use.

(a) Public notice of receipt of evaluation, or assessment of waters, for High
Quality or Exceptional Value Waters redesignation. The Department will publish in
the Pennsylvania Bulletin and in a local newspaper of general circulation notice of
receipt of a complete evaluation which has been accepted by the EQB
recommending a High Quality or Exceptional Value Waters redesignation, or notice
of the Department’s intent to assess surface waters for potential redesignation as
High Quality or Exceptional Value Waters. The assessments may be undertaken in
response to a petition or on the Department’s own initiative. The notice will request
submission of information concerning the water quality of the waters subject to the
evaluation, or to be assessed, for use by the Department to supplement any studies
which have been performed. The Department will send a copy of the notice to all
municipalities containing waters subject to the evaluation or assessment.

(b) Combined public meeting and fact-finding hearing. As part of its review of
an evaluation or performance of an assessment, the Department may hold a combined
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public meeting and fact finding hearing to discuss the evaluation or assessment,
including the methodology for the evaluation or assessment, and may solicit
information, including technical data, to be considered in the Department’s evaluation
or assessment.

(c) Submission to EQB to alter designated use. Upon the completion of its
assessment or review of a complete evaluation, and the satisfaction of the other
applicable requirements of this section, the Department will submit the results of its
assessment or review to the EQB for proposed rulemaking following review and
comment by the petitioner, if applicable, in accordance with Chapter 23 (relating to
Environmental Quality Board policy for processing petitions—statement of policy).”

Petitions/Evaluations
a. Stream redesignation evaluations can be initiated in two ways:

1) A person, watershed group, organization, or government agency may submit a
petition for redesignation to the Secretary in the format described in Chapter 23.

2) DEP may initiate actions leading to redesignation on its own or in response to
requests from another agency.

b. A petition requesting redesignation of a stream must include the following elements, as
specified in Chapter 23.

. A clear delineation of the watershed or stream segment to be redesignated, both in
narrative form and on a map.

o The current designated use(s) of the water from the applicable Drainage List in
Chapter 93.

o The requested designated use(s) of the water.

o Available technical data for water chemistry, the aquatic community, and

instream habitat. If data are not available, the petition must explain the reasons
for the data gaps and describe the sources consulted such as educational
institutions, watershed groups, and state and federal agencies.

. Descriptions of existing point and nonpoint source discharges and their impact(s)
on water quality and the aquatic community. The names, locations, and permit
numbers of existing point source discharges and a description of the types and
locations of nonpoint source discharges should be included. eFACTS (DEP’s
web-based Environmental, Facility, Application, Compliance Tracking System)
or the appropriate DEP Regional Office have information on point source
discharges. DEP, watershed groups, and county conservation districts may have
information on nonpoint sources.
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o Information regarding any of the qualifiers for designation as HQ or EV waters.
Section 93.4b lists the ways a watershed or segment may qualify for HQ or EV
designation. These qualifiers are explained in more detail in Chapter 5 of this
guidance. The petition should include information on how the watershed satisfies
these qualifiers.

. A general description of the land use and development patterns in the watershed.
The amount or percentage of public lands and the owners thereof, and the various
land use types (including residential, commercial, industrial, agricultural, and
others) should be included in this part. This type of data is most readily available
from county or local planning agencies.

o The names of all municipalities through which the watershed or stream segment
flows, including an official contact name and address.

o One or more maps that graphically show the information listed above.
Petitions not containing the above information will not be accepted for consideration until

all data gaps are filled. In order to provide clear support for a stream redesignation, the
petitioner should provide complete information for each of the categories.

c. Following receipt of a redesignation petition, DEP will do the following:
o review the petition for completeness,
o within 30 days, notify the petitioner whether the petition is complete, and
o post receipt of the petition on the Public Participation Center of DEP’s website

If a petition is incomplete, DEP will return it to the petitioner, who will have 30 days to
revise and resubmit the petition.

Approximately two weeks prior to a regularly scheduled EQB meeting, the agenda and
handouts are made available to the public on DEP’s website. At the EQB meeting, DEP
makes a recommendation to accept or deny the petition and the petitioner is granted

5 minutes to make an oral presentation to the Board. (All EQB meetings are open to the
public.)

If accepted by the Board, a Notice of Acceptance is published in the Pennsylvania
Bulletin within 30 days of acceptance.

3. Public Notification/Public Participation Opportunities
DEP provides the following public notification steps for all redesignation evaluations.
a. In accordance with §93.4d(a), DEP publishes a notice of intent before assessing

petitioned or other waters. This notice, which solicits technical data on water quality,
instream habitat or the biological condition of the stream, is placed in the Pennsylvania

391-0300-002 / November 29, 2003 / Page 20



Bulletin and in a local newspaper and is sent to all municipalities in the watershed, county
planning commissions and, where applicable, petitioners.

DEP may hold public meetings or fact-finding hearings to share information and solicit
more data. Notice of these meetings and hearings is also published in the Pennsylvania
Bulletin and in a local newspaper.

In response to the notice, persons are encouraged to submit data to DEP for consideration
in the evaluation of a waterbody.

b. Following evaluation of all data, DEP prepares a draft evaluation report. DEP sends this
report to all affected municipalities and, if applicable, to the petitioner providing 30 days
to comment. The draft report is also put on DEP’s website for public review and
comment.

Interested persons may submit written comments on the draft stream report.

C. DEP considers all comments submitted during the public comment period and, within
6 months, prepares a revised report and recommendations for EQB consideration. If any
changes are made to the draft report, the revised report is sent to the petitioner and local
municipalities, and is placed on DEP’s website.

Alternatively, if DEP’s recommendation is to retain the current designation, DEP presents its
recommendation at the next EQB meeting scheduled at least 15 days after close of the
petitioner’s comment period.

Regulatory Process

The process for redesignation of a waterbody then follows the standard EQB regulatory process,
which is summarized in Figure 2. Redesignations are an integral part of Pennsylvania’s Water
Quality Standards Program. Once regulations become effective and are published in the
Pennsylvania Bulletin, they are implemented under the Pennsylvania Clean Streams Law.
Additionally, the regulations must be submitted to and approved by EPA before they become
effective for implementation under the federal Clean Water Act.
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FIGURE 2

THE REGULATORY PROCESS
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EQB — A 20-member board responsible for promulgating DEP’s rules and regulations

IRRC - Independent Regulatory Review Commission, a 5S-member commission responsible for providing independent
oversight and review of agency regulations

Standing Committees — Senate and House Environmental Resources and Energy Committees
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CHAPTER 5

QUALIFYING AS HQ OR EV WATERS

Background

Pennsylvania’s antidegradation regulation specifically addresses the issue of qualification
requirements for both HQ and EV waters in §93.4b. This chapter provides additional detail on
methods used to determine if a waterbody meets those requirements, first for HQ waters, and
then for EV waters.

Qualifying as HQ Waters (Chemistry)

Section 93.4b of the antidegradation regulation provides both chemical and biological
mechanisms for waterbodies to qualify as HQ waters. The regulation at paragraph (a)(1) states
that a surface water that meets the following condition is an HQ water according to the chemical
test:

“(i)  The water has long-term water quality, based on at least one year of
data which exceeds levels necessary to support the propagation of fish, shellfish,
and wildlife and recreation in and on the water by being better than the water
quality criteria in §93.7, Table 3 (relating to specific water quality criteria) or
otherwise authorized by §93.8a(b) (relating to toxic substances), at least 99 percent
of the time for the following parameters:

dissolved oxygen aluminum

iron dissolved nickel

dissolved copper dissolved cadmium

temperature pPH

dissolved arsenic ammonia nitrogen

dissolved lead dissolved zinc

(ii) The Department may consider additional chemical and toxicity

information, which characterizes or indicates the quality of a water, in making its
determination.”

a. Data needs

In general, enough data must exist or be collected on an HQ candidate stream to fully
develop the long-term average concentration and statistical characteristics of those
concentrations for the parameters listed in the regulation. The regulation specifies that
the data used should cover at least one year. This will normally be sufficient, unless,
during the year chosen, there were extreme weather events, unusual flows or atypical
upstream discharges, in which case additional data collection is necessary. Data collected
over multiple years may also be used, if it is in sufficient quantity and is representative of
current conditions.

Sampling considerations. To obtain meaningful long-term averages and statistical
functions for these water quality parameters, at least 24 samples should be collected at
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intervals that have been evenly timed over the flow year. Additional samples almost
always provide better characterization of a waterbody and should be included if available.

Time of day. Some samples should ideally be collected at specific times of day. Under
natural conditions, instream metals and ammonia nitrogen concentrations show only
slight diurnal variation. These samples can be collected as grab samples at any time of
day, using accepted stream sampling techniques to ensure representative sampling and,
where specified, using the dissolved metals procedures. If upstream discharges exist with
variable discharge rates or pollutant loads in significant amounts and proximity to cause
diurnal fluctuations on the candidate stream segment, it may be necessary to collect
24-hour composite samples for each sampling event.

Stream temperature, pH, and dissolved oxygen show marked diurnal variations due to
solar radiation, daily changes in ambient air temperature, and photosynthetic activity of
algae and rooted aquatic vegetation. Random grab samples for these parameters, unless
they exist in great numbers, may not accurately characterize the average daily condition
of the stream or show compliance with the criteria. Since a true “mixed composite”
sampling technique cannot be used, sample events for these parameters would best be
performed as daily multiple grab events designed to cover 24 hours. Alternatively,
sampling could be designed to represent worst-case daily conditions for each parameter.
Accordingly, temperature readings would be taken around mid-afternoon when they are
typically highest, dissolved oxygen readings would have to be taken pre-dawn when it is
at its lowest point during peak plant respiration, and pH should be taken at the highest
and lowest points caused by photosynthesis/respiration.

Hardness. Another consideration in a sampling plan involves stream hardness. The acute
and chronic water quality criteria for five of the eight metals in §93.4b(a)(1)(i) are
exponentially dependent upon stream hardness, as listed in Chapter 16, the Water Quality
Management Toxics Management Strategy — Statement of Policy. Small changes in
stream hardness can have a significant effect on the numerical criteria against which the
candidate stream chemistry will be compared. Generally, metals are more toxic at lower
hardness levels. Also, stream hardness is known to be dependent on flow conditions,
varying with the relative contribution of groundwater base flow and runoff. To provide
accurate results, stream sampling and analysis plans must consider hardness and be
designed so that the relationship of hardness to flow can be characterized.

Duration. Chapters 16 and 93 list the specific numerical water quality criteria for each of
the parameters listed in the antidegradation portion of the regulation. Metals, ammonia
nitrogen, and other criteria for aquatic life protection have both an acute (or short-term
exposure) component and a chronic (or longer-term exposure) component. The duration
or exposure periods associated with each of the components vary depending upon the
parameter, but the acute criterion exposure period is generally 1 hour, and the chronic,

4 days.

For example, for dissolved lead, the acute criterion is 65 ug/L for a stream with a
hardness of 100 mg/L; and the chronic criterion is 2.5 ug/L. Together, these criteria
protect aquatic organisms throughout all life stages. A water must be better than all the
relevant criteria 99 percent of the time to qualify for HQ waters.
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Quality Assurance. Data used to demonstrate that the candidate stream is better than the
water quality criteria should account for all of the above considerations. All sampling
protocols submitted to DEP must include sample collection design and analytical
methods that meet both the data needs and quality assurance protocols established by
DEP. The submittal should include a description of data quality control procedures along
with an analysis that verifies the accuracy of the information provided. DEP will provide
more specific guidance upon request. Quality assurance standards and sampling protocol
for format for the chemical qualification process are available from DEP.

Demonstrating water quality is better than criteria 99 percent of the time

Instream water quality is usually characterized using grab sample results. These data
must be adjusted in a way to allow for comparison to the acute and chronic criteria for the
parameters listed in 93.4b(a)(1). The data are evaluated using statistically based formulas
to determine whether the sampling data show that the quality of the water is better than
the acute and chronic criteria 99 percent of the time.

The following illustrates the process. The equations and multipliers shown in Table 1 are
taken from the EPA Technical Support Document (TSD) for Water Quality Based Toxics
Control (EPA/505/2-90-001 dated March 1991). The multipliers, which are computed
from the equations in the headers of the table, may be read directly from the table. The
multipliers are dependent on the coefficient of variation (CV), which is the ratio of the
standard deviation to the mean of the data and must be determined for the sample set.
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TABLE 1

TSD EQUATIONS
Coefficient of Variation (CV) 99 percent Multiplier scyte 99 percent Multiplier cpronic
Standard Deviation Multiplier,,,,, =e (0.50% ~z0) Multiplier,,,.. =€ (0505 ~20%)
B Mean z=2.326 z=2326
o=l ] o2=In|CV 14+
0.1 0.797 0.891
0.2 0.643 0.797
0.3 0.527 0.715
0.4 0.440 0.643
0.5 0.373 0.581
0.6 0.321 0.527
0.7 0.281 0.481
0.8 0.249 0.440
0.9 0.224 0.404
1.0 0.204 0.373
